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Art Unit: 3761 

DETAILED ACTION 

Response to Arguments 

1. Applicant's arguments filed April 15, 2009 have been fully considered but they are not 
persuasive. 

2. With respect to arguments regarding claim 1 : Applicant argues that Argenta does not 
teach application of vacuum to an active bleeding site. As stated in previous actions and during 
the telephone interview referenced by applicant in the reply, the word "active" does not appear 
anywhere in the specification, therefore no distinction is made in the instant application between 
a bleeding site and an active bleeding site. Applicant refers to the passage in Argenta regarding 
turning off suction if a blood vessel has been ruptured, however this is not evidence that 
Argenta does not disclose positioning the opening of the cup over an active bleeding site. The 
blood vessel was not ruptured at the time of positioning or application of suction and, again, 
applicant has not clearly defined active in a way that would exclude the wound site disclosed by 
Argenta as an active bleeding site. Applicant also argues that Argenta does not disclose the 
step of releasing the vacuum upon slowing or arresting of flow. It is unclear which claim 
applicant is referring to since claims 6 and 7 both recite this limitation with slight but important 
variations. If applicant is referring to claim 6, the rejection stated that the vacuum can be applied 
intermittently until the wound is closed as is disclosed by Argenta. Since the flow necessarily 
slows from the first time suction is applied until the wound is closed, any instance of the vacuum 
being released after it is first applied will occur when flow has slowed to a certain degree. In 
those instances where the release of vacuum is prior to wound closing, the vacuum is 
necessarily being released when the bleeding site can be further treated. If applicant is 
referring to claim 7, which recites the additional limitation of immediate removal of the vacuum, 
this claim is rejected under 35 U.S.C. 103 and thus any deficiencies of the Argenta reference 



Application/Control Number: 10/677,848 Page 3 

Art Unit: 3761 

were acknowledged and addressed in the rejection of claim 7. As to arguments regarding 
Example 9 of Argenta, disclosed examples and preferred embodiments do not constitute a 
teaching away from a broader disclosure or nonpreferred embodiments. See In re Susi, 440 
F.2d 442, 1 69 USPQ 423 (CCPA 1 971 ). ". A reference may be relied upon for all that it would 
have reasonably suggested to one having ordinary skill the art, including nonpreferred 
embodiments. Merck & Co. v. Biocraft Laboratories, 874 F.2d 804, 10 USPQ2d 1843 (Fed. 
Cir.), cert, denied, 493 U.S. 975 (1989). See also Celeritas Technologies Ltd. v. Rockwell 
International Corp., 150 F.3d 1354, 1361, 47 USPQ2d 1516, 1522-23 (Fed. Cir. 1998) 

3. Applicant's arguments with regard to dependent claim 5 have been fully considered but 
are not persuasive, as applicant's arguments depend entirely on arguments regarding the 
rejection of claim 1, which have been addressed supra. 

4. As to arguments regarding claim 7, applicant appears to be repeating the arguments 
presented with respect to claim 1 and Argenta's teaching that the vacuum is shut off when a 
blood vessel is ruptured as evidence that the vacuum is released only when blood flow is 
enhanced, not slowed or arrested. As stated supra, the ruptured blood vessel was not ruptured 
until the vacuum was excessively applied, thus it was not a bleeding site until after the vacuum 
was applied. Therefore, that scenario is not applicable as an argument against the rejection. 

Claim Rejections - 35 USC §102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign 
country or in public use or on sale in this country, more than one year prior to the date of 
application for patent in the United States. 
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6. Claims 1, 3, 4 and 6 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Argenta et al (U.S. Patent No. 5,636,643). 

With respect to claim 1 : Argenta discloses a method of slowing or arresting the flow of blood 
from an active bleeding site, wound 124, in a bodily tissue because Argenta meets all of the 
claim limitations for reasons described in detail to follow. The method disclosed by Argenta 
comprises: the step of positioning the opening of a vacuum cup in the form of inwardly 
deforming cover sheet 128 over said active bleeding site 124 (Fig. 5, Col. 11, lines 34-36); the 
step of applying a vacuum to the interior cavity of said cup 128, specifically to rigid cup 138 (Fig. 
5, Col. 11, lines 47-52); maintaining said vacuum until closure of the wound is accomplished, i.e. 
flow of blood has necessarily arrested or slowed (Col. 12, lines 64-66); releasing the vacuum 
upon arresting the flow via intermittent application of suction or for replacement of the appliance 
(Col. 13, lines 3-5, Col. 15, lines 55-57, Col. 17, lines 27,28) wherein application causes tissue 
migration inward at the periphery 1 24a of the wound with each application (Col. 1 1 , lines 55-57); 
and removing the cup from said bleeding site after releasing the vacuum inasmuch as Argenta 
discloses reattachment or replacement of the appliance (Col. 15, lines 55-57, Col. 17, lines 
27,28), which necessitates an initial powering off of the suction and subsequent removal of the 
appliance, including cup 128. 

With respect to claim 3: The active bleeding site disclosed by Argenta is a wound. 
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With respect to claim 4: The vacuum cup 1 28 disclosed by Argenta is formed of flexible 
polymer sheet material (Col. 3, lines 52-58), which is considered herein to be plastic in that it is 
stretchable due to its flexibility, but not necessarily recoverable, and is therefore deformable, 
which is the nature of a plastic material. 

With respect to claim 6: Argenta discloses that the vacuum is released when the appliance is 
reattached or replaced after any application of suction, wherein application of suction results in 
closure of the wound, i.e. the flow has slowed and the bleeding site can be further treated by 
another application of suction in an intermittent application. (Col. 13, lines 3-5) 

Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

8. Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Argenta et al 
('643). 

With respect to claim 7: Argenta discloses the release of vacuum after flow is arrested from a 
cycle of suction and discloses that the vacuum is shut off in the instance of exsanguination in 
the wound 124 from excess application of suction. Thus, while Argenta does not explicitly 
disclose that the vacuum is released immediately once the flow has arrested or slowed, it would 
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be obvious to one of ordinary skill in the art to modify the method of Argenta such that the 
vacuum is released immediately after flow has arrested or stopped to prevent application of 
suction in excess of what is required to draw the wound periphery inward to prevent 
exsanguination of the wound. 

9. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Argenta et al 
('643) in view of Hill (U.S. Patent No. 5,643,183). 

With respect to claim 5: Argenta discloses that the polymer material forming cup/cover 128 is 
polyethylene ('643, Col. 3, lines 52-57) but does not explicitly disclose that the polymer sheet 
material forming the cup 128 is transparent polyethylene. Hill discloses a waterproof transparent 
polyethylene cover for a wound bandage and discloses that using transparent polyethylene 
allows the user to see if fluids are leaking in or out of the cover and that use of this material 
allows reuse of the cover. ('183, Col. 3, lines 1-7) Therefore, it would be obvious to one of 
ordinary skill in the art to modify the method of Argenta such that the cup is formed of 
transparent polyethylene as disclosed by Hill to allow visual detection of leakage and reuse of 
the cup/cover. 

Conclusion 

10. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time policy as 
set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
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the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing date 
of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to MELANIE J. HAND whose telephone number is (571 )272-6464. The 
examiner can normally be reached on Mon-Thurs 8:00-5:30, alternate Fridays 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on 571-272-1115. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Melanie J Hand/ 
Examiner, Art Unit 3761 



